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ADMINISTRATIVE REVIEW ORDER

The Court has considered all pleadings filed in connection with Plaintiffs” Motion for
Stay of Agency Decision and Application for Order to Show Cause. The Court has also had
occasion to review Judge Downie’s minute entry order filed January 26, 2006.'

The parties agree that the question whether a stay should be entered is governed by
A.R.S. 812-911(A)(1), which requires the moving party to establish good cause for an order
staying agency action. The parties further agree that the court of appeals recently addressed the
“good cause” requirement in P&P Mehta LLC d/b/a Melrose Gas & Food Mart, Heeten Mehta
as Agent v. Jones (Arizona Department of Liquor Licenses and Control and Its Board; City of
Phoenix, Real Parties in Interest), 211 Ariz. 505, 123 P.3d 1142 (App. 2005) (“Mehta™)."
However, the parties disagree concerning the application of Mehta to the instant case.

The central question presented in Mehta was what the legislature intended by the term
“good cause” when it enacted §12-911(A)(1). The real parties in interest took the position that a
showing of “good cause” requires the moving party to satisfy the standards that apply in the
context of an application for preliminary injunction, i.e., (1) a strong likelihood that the moving
party will succeed on the merits, (2) a possibility of irreparable injury to the moving party, (3)
the balance of hardships favors the moving party, and (4) public policy supports the request for
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injunction." The petitioner, on the other hand, urged the court to fashion a less stringent
standard. The court of appeals accepted jurisdiction and granted relief, holding that the moving
party must establish that (1) it has presented a “colorable” claim'" and (2) the balance of harm
tips toward the moving party. Under this formulation, the only Shoen standard that applies in
administrative review cases is No. 3. Standards 1 and 4 do not apply at all and, although the
moving party must show that it will be harmed in the event a stay is not granted, it need not

establish that it will or may sustain irreparable injury."

1. Have Plaintiffs Established a Colorable Claim?

Plaintiffs urge that they have established four colorable claims. In the Court’s view, their
first claim, which relates to the penalties imposed by defendant, is colorable. Because plaintiffs
need establish only one colorable claim, the Court expresses no opinion concerning whether any
of the remaining claims passes muster.

2. Have Plaintiffs Shown That the Balance of Harm Tips in Their Favor?

a. Harm to Plaintiffs: plaintiffs urge that an order denying the Motion to
Stay will result in irreparable harm to them. After urging that plaintiffs’ claim of harm is
speculative, defendant proceeds to speculate that plaintiffs will not be harmed all that seriously
in the event the Motion to Stay is denied because they can continue to practice accounting; all
they are foreclosed from doing is holding themselves out as certified public accountants.
Although there is no way to predict what percentage of plaintiffs’ clients will take their business
elsewhere if plaintiffs are compelled to forfeit their certified public accountant status, there is
clearly potential for significant harm to plaintiffs if the Motion to Stay is denied.

b. Harm to the Agency and Others Involved in the Proceedings:" The Court
concludes that the agency will not sustain harm in the event the Motion for Stay is granted. To
the Court’s knowledge, there are no “others” involved in the proceedings; if there are, defendant
has not identified them and makes no claim that they will sustain harm. There is, of course, the
possibility that members of the public will be harmed in the event plaintiffs are permitted to
continue practicing as certified public accountants pending a ruling on their appeal. While the
Court does not discount this factor, more speculation is required to ascertain the kind and degree
of potential harm to the public than does is required to ascertain the potential harm to plaintiffs.

The Court concludes that plaintiffs have established that the balance of harm tips toward
them.

Accordingly,

IT IS ORDERED granting plaintiffs’ Motion for Stay in connection with the December
13, 2005, decision of the Arizona Board of Accountancy pending a ruling on appeal.
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IT IS FURTHER ORDERED affirming the telephonic pre-hearing conference
previously scheduled for March 3, 2006, at 10:00 a.m.

' Because it appears that plaintiffs have satisfied the conditions set forth in the minute entry, their

~ Motion for Stay is ripe for consideration.

" The court of appeals issued its mandate in this matter on January 9, 2006.

"' For ease of reference, and in view of the Mehta court’s analysis and application of Shoen v. Shoen,

167 Ariz. 58, 804 P.2d 787 (App. 1990), these standards will be referred to as the Shoen standards.

" The Mehta court defined a “colorable” claim as a “seemingly valid, genuine or plausible” claim. 211
Ariz. at 510, 123 P.3d at 1147.

v Although the Court disagrees with plaintiffs’ assertion that the standards articulated in Mehta are “not

~ rigorous” (see Motion for Stay, p. 9, I. 4), it is clear that they are not as rigorous as the Shoen standards.

"' Although the Mehta court did not specify that potential harm to the public is a factor that should be taken

into account in determining whether to grant a stay, the Court believes that it is such a factor.
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